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IN THE UTAH COURT OF APPEALS 
STATE OF UTAH, 
Plaintiff/Appellee, 
vs. 
KAN TING FUNG, j 
Defendant/Appellant. : 
: Case No. 950262-CA 
: Priority No. 2 
JURISDICTION OF THE UTAH COURT OF APPEALS 
This Court has appellate jurisdiction in this matter 
pursuant to the provisions of Utah Code Annotated § 78-2a-3(2)(f) 
(1992 as Amended) whereby a defendant in a district court 
criminal action may take an appeal to the Court of Appeals from a 
final order for anything other than a first degree or capital 
felony. 
ISSUE PRESENTED AND STANDARD OF REVIEW 
Did the trial court abuse its discretion in failing to honor 
Fung's objection to the appointed interpreter, when such 
interpreter was a county employee and had no court translating 
experience? A trial court abuses its discretion if its decision 
is beyond the limits of reasonability, i.e., if no reasonable 
person would take the view adopted by the trial court. State v. 
Nuttall, 861 P.2d 454, 456 (Utah App. 1993), State v. Dunn, 850 
P.2d 1201, 1221 (Utah 1993) . To establish abuse of discretion, 
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and to obtain appellate relief from such abuse, Fung must show 
"some evidence from which prejudice can be inferred." Luian v. 
United States, 209 F.2d 190, 192 (10th Cir. 1953); State v. 
Ramirez, 817 P.2d 774, 781-82 (Utah 1991). 
CONTROLLING STATUTORY PROVISIONS 
Utah Code of Judicial Administration, Rule 3-306 (1992 as 
amended): 
Intent: 
To outline the procedure for appointment and payment of 
court interpreters. To provide minimum standards for 
court interpreter service. 
Applicability: 
This rule shall apply to all courts of record and not 
of record. 
Statement of the Rule: 
(1) Appointment. 
(A) The administrative office shall establish 
criteria for the certification of persons to 
interpret court proceedings. These criteria shall 
include: 
(i) an understanding of the terms used 
in court proceedings; 
(ii) an ability to explain these terms 
in the English language and the foreign 
language which will be used; and 
(iii) an ability to interpret these 
terms into the foreign language being used. 
(B) Courts shall appoint interpreters from a list 
of certified interpreters prepared by the 
administrative office or the court shall appoint 
an interpreter after ascertaining that he/she has 
met the minimum requirements set forth in 
paragraph (A) above. 
STATEMENT OF THE CASE 
A. Nature of the Case 
Kan Ting Fung appeals from his January 30, 1995, second-
degree felony conviction of issuing bad checks in violation of 
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Utah Code Annotated § 76-6-505. Specifically, Fung, whose native 
language is Cantonese, appeals the trial court's choice of 
interpreter. 
B. Course of Proceedings and Trial Court Disposition 
On October 6, 1994, Appellant, Kan Ting Fung, was charged, 
by information with one count of issuing bad checks (R. 8). 
At an arraignment held on November 22, 1994, Fung plead "not 
guilty" to the charge and a jury trial was scheduled. 
On January 30, 1995, a jury trial was held in the Fourth 
District Judicial Court, the honorable Lynn W. Davis presiding 
(R. 80-84) • Fung was convicted by a jury of one count of passing 
bad checks in violation of Utah Code Annotated § 76-6-505 (R. 
80) . 
On March 14, 1995, Fung was sentenced to the Utah State 
Prison and ordered to pay a fine of $10,000 (R. 117). However, 
the execution of the sentence was stayed and Fung was placed on 
probation for 36 months (R. 117). 
This appeal followed, notice having been filed with the 
Fourth District Court on April 12, 1995 (R. 119) . 
STATEMENT OF RELEVANT FACTS 
On or about September 21 or 22, 1994, five checks, totalling 
more than $1,000, were passed in various departments at the ZCMI 
department store, Orem, Utah (R. 176, 190, 199, 206). Each check 
was written on an account at Zion's Bank, held by Kan Ting Fung, 
and each check bore the driver's license number of Fung (R. 215, 
178, 192, 200, 207, 248). The account was closed at the time the 
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checks were posted through the account, and therefore, they were 
not honored by Zion's Bank (R. 215-217). At trial, Fung was 
identified by several ZCMI employees as the same individual who 
passed the dishonored checks (R. 177, 191). 
A. Appointment of Interpreter by the Trial Court 
Fung required an interpreter during the course of the 
proceedings, as his native language is Cantonese and his use of 
the English language is somewhat limited (R. 124, 125). Prior to 
the jury trial, on December 12, 1994, Fung, filed a written 
motion with the trial court objecting to the State's proposed 
interpretor, Kim-Fai Chan, on the grounds that Chan was both a 
county employee and lacking in judicial interpretation experience 
(R. 39-41). On January 25, 1995, Fung provided the trial court 
with the name of a Cantonese interpreter, who was not a county 
employee and, in addition, who was experienced in judicial 
interpretation (R. 68). 
The trial court, however, over the renewed objection of Fung 
on the morning of trial, elected to employ Kim Fai Chan (R. 122, 
128). The reasoning behind the Court's ruling was that the 
appointment of Fung's requested interpreter would require 
excessive remuneration and a delay in the proceedings as she was 
not available during the week the trial was scheduled (R. 128, 
303-304) . 
Before overruling Fung's objection, the Court invited the 
interpreter into chambers and asked him several questions in an 
effort to resolve the issues defense counsel had raised in the 
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objection (R. 123). The Court asked the interpreter whether he 
was employed with the county and the extent to which he used his 
Cantonese in his employment (R, 126). However, the Court never 
questioned him about any risk of bias he might have as a county 
employee (R. 126). The Court also asked the interpreter to 
comment on his contact with the court system (R. 126). Chan 
admitted that although he was familiar with the court system, he 
had never interpreted in court and might not understand some of 
the terms during the course of the proceeding (R. 127). The 
Court instructed the interpreter to bring to the court's 
attention any difficulty he might have with translation during 
the course of the proceedings (R. 128). Finally, the Court 
advised the interpreter to meet with Fung before the trial to 
determine if the interpreter and Fung felt comfortable with each 
other (R. 125). 
In overruling Fung's objection, the Court indicated that no 
standards had been established in Utah regarding court 
interpreters, and that the Court thus had sound discretion "to 
make inquiry on the record regarding one's background or skills." 
(Ro 128). At the close of trial, before the jury verdict was 
read, the Court again reiterated that the decision to employ Kim-
Fai Chan as interpreter was within the sound discretion of the 
Court (R. 303-304) . 
Based on these relevant facts, Fung appeals. 
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SUMMARY OF ARGUMENT 
Kan Ting Fung appeals the validity of his January 30, 1995, 
conviction of one count of passing bad checks, a second degree 
felony in violation of Utah Code Annotated § 76-6-505, on the 
grounds that the trial court abused its discretion in overruling 
his objection to the court appointed interpreter. 
One, Fung argues that he was prejudiced because the court 
appointed interpreter was an employee of Utah County. Because 
the interpreter had at least a cursory knowledge of the court 
system, and could thus recognize that Fung was being prosecuted 
by the interpreter's employer, the specter of bias was created. 
Fung further argues that at no time did the Court question the 
interpreter as to the possibility of his bias. Fung also 
maintains that the least biased interpreter was not selected, as 
required by case law, since he had requested another, less 
"conflicted" interpreter, whose was denied was denied by the 
Court. 
Two, Fung claims that he was also prejudiced when the Court 
ignored Utah law governing court interpreters in overruling his 
objection to the Court's selection. The Court's failure to 
consider the applicable rule resulted in the selection of an 
interpreter who did not meet the requisite standards. 
Furthermore, because a more appropriate interpreter had been 
requested, but was denied, the most qualified interpreter was not 
selected, a decision which runs contrary to case law. 
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While the trial court has discretion with regards to the 
appointment of an interpreter, the boundaries of that discretion 
are set by the criteria set forth in Rule 3-306 of the Utah Rules 
of Judicial Administration. In this case, the trial court's 
decision was "beyond the limits of reasonability" and "inherently 
unfair." See State v. Olson, 860 P.2d 332, 334 (Utah 1993); 
State v. Ramirez, 817 P.2d 774, 781-82 n.3 (Utah 1991). 
Therefore, this Court should vacate Fung's conviction and remand 
the case for a new trial, 
ARGUMENT 
POINT I 
THE TRIAL COURT ABUSED ITS DISCRETION BY FAILING TO 
HONOR FUNG'S OBJECTION TO THE APPOINTED INTERPRETER, 
WHEN SUCH INTERPRETER WAS A COUNTY EMPLOYEE 
AND HAD NO COURT TRANSLATING EXPERIENCE. 
A. The interpreter was a county employee, thus raising the 
specter of bias from which prejudice may be inferred. 
Fung objected to Kim-Fai Chan as Court appointed 
interpreter, in part, because Chan was employed by Utah County. 
This, argues Fung, created the specter of bias since Fung was 
being prosecuted by the Utah County Attorney's Office. This 
particular issue is one of first impression in the state of Utah. 
However, it has commonly been held among other jurisdictions that 
a court interpreter "should be one who has no bias or interest in 
the outcome of a case." Matter of James L., 532 N.Y.S.2d 941 
(A.D. 4 Dept. 1988); see also State v. Tamez, 506 So.2d 531 
(La.App. 1 Cir. 1987) (interpreter in criminal proceedings should 
be neutral and detached individual); U.S. v. Ball, 988 F.2d 7 
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(5th Cir. 1993) (interpreter must have no interest in outcome of 
criminal proceeding); State v. VanTran, 864 S.W.2d 465 (Tenn. 
1993) (court should attempt to appoint neutral, unbiased 
interpreter, one who has no interest in the outcome of trial); 
State in interest of R.R.. 398 A.2d 76 (N.J. 1979) (an 
interpreter should ordinarily be an individual who has no 
interest in the outcome of the case). 
When questioned by the Court before trial, the interpreter 
stated that he had at least some understanding of the court 
system (R. 127). This understanding indicates that he would 
likely have known that Fung was being prosecuted by his employer, 
Utah County. To be an employee of the same organization that was 
prosecuting Fung could easily bias his interpretations in favor 
of the State, 
Furthermore, although the Court questioned Fung about his 
employment with the county--in an effort to resolve some of the 
issues defense counsel had raised in the objection--the Court 
failed to ask the interpreter if he felt he would be biased or 
partial during the trial (R. 126). It has been held that before 
a court appoints an interpreter, it bears the responsibility of 
inquiring about the extent of bias. Matter of James L., 532 
N.Y.S.2d 941, 942 (A.D. 4 Dept. 1988); State in Interest of R.R. , 
398 A.2d 76, 86 (N.J. 1979); United States v. Addonizio, 451 F.2d 
49, 68 (3rd Cir. 1971). Thus the Court should have made greater 
efforts to determine whether the appointed interpreter was at 
risk of being partial and, if so, to what extent. 
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It is also important to note that Chan was not the only 
choice of interpreter before the Court. Before the trial, Fung 
petitioned the Court for a different interpreter, who had 
experience at federal court and who was employed at the Supreme 
Court Library (R. 68). It has been held that the least biased 
person should be appointed as interpreter in a criminal 
proceeding. State v. Givens, 719 S.W.2d 25, 27 (Mo. App. 1986); 
Kiev v. Abell, 483 S.W.2d 625, 628 (Mo. App. 1972). 
In light of the facts that the Court did not determine the 
extent of Chan's bias, and that Fung had requested another 
interpreter--one who was arguably less biased than Chan--the 
Court did not make efforts to appoint the least biased 
interpreter available. 
B. The interpreter had no court translating experience and 
admitted that he might not understand some of the terms 
during the course of the proceedings, a violation of 
statutory and case law standards. 
In overruling Fung's objection to the Court appointed 
interpreter, the Court indicated that there were no standards in 
Utah governing court interpreters and that it had broad 
discretion in making its decision (R. 128). The Court was 
correct in that it does have discretion in making such a 
decision. Luian v. U.S., supra 209 F.2d at 192. However, Rule 
3-306 of the Utah Code of Judicial Administration defines the 
boundaries of that discretion and sets forth specific criteria 
for court appointment of interpreters. 
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Among these criteria are the requirements that an 
interpreter have "an understanding of the terms used in court 
proceedings" and "an ability to explain these terms in the 
English language and the foreign language to be used." Rule 3-
306(1) (A) (i)-(ii), Utah Rules of Judicial Administration. Chan 
admitted on the record that "I understand court system, but some 
of these terms, direct Cantonese translation, I may not 
understand" (R. 127). Thus Fung was prejudiced when the Court 
ignored these statutory requirements and appointed Chan as 
interpreter. 
This prejudice is further supported by case law which speaks 
to this issue. For example, in Kley, supra 483 S.W.2d at 628, 
the court held that "when the trial court appoints an 
interpreter, it has the duty to determine if the interpreter is 
competent." see also U.S. v. Villeaas, 899 F.2d 1324, 1348 (2nd 
Cir. 1990)(implicit in appointing an interpreter is the notion 
that the interpreter should be competent to render accurate 
translations); U.S. v. Kramer, 741 F.Supp. 893, 894 (S.D.Fla. 
1990) (in any case involving use of translators, inherent duty 
exists on district court to satisfy itself as to qualifications 
of translators to translate languages involved). It has also 
been held in State v. Truiillo, 214 P.2d 626, 635 (Utah 1950), 
that the court should see that question and answer are repeated 
as nearly as possible in translation. In the instant case, 
because the Court neglected to follow the requirements set forth 
by the Utah statute it did not accurately determine the 
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competency of Chan to serve as interpreter, nor did it ensure 
that an accurate translation would take place. 
Similarly, the court in State v. Deslovers, 100 A. 65, 73 
(R.I. 1917), ruled that an interpreter who was unable to think of 
the desired words and did not know the proper words, was 
improperly retained and the defendant was thus prejudiced. 
It should again be noted, as in issue "A" supra, that the 
Court was not strictly limited to selecting Chan as interpreter. 
Another, more qualified interpreter had been requested. The 
interpreter requested by Fung had interpretation experience in 
federal court, as well as a solid understanding of the legal 
system as an employee at the Supreme Court Library (R. 68). 
Chan, on the other hand, had no court experience in judicial 
interpretation. It has been held that the most competent person 
available should be appointed in selecting a court interpreter. 
Kley, supra 483 S.W.2d at 628. See also Givens, supra 719 S.W.2d 
at 27. However, in light of the fact that the requested 
interpreter, who had significantly more court interpreting 
experience, was denied, it is clear that the most qualified 
interpreter was not selected, again manifesting prejudice. 
CONCLUSION AND PRECISE RELIEF SOUGHT 
Based upon the foregoing reasons, because of the trial 
court's abuse of discretion in the appointment of an interpreter, 
this Court should vacate Fung's conviction and remand the case 
for a new trial. 
11 
B. DATED this -"T day of August, 1995 
Attorney for Fung A' 
CERTIFICATE OF MAILING 
I hereby certify that I mailed, postage prepaid, a true and 
correct copy of the foregoing Brief Of Appellant this day 
of August, 1995, to the following: 
Jan Graham 
Utah Attorney General 
236 State Capitol 





Rule 3-306, Utah Rules of Judicial Administration 
885 ADMINISTRATION OF THE JUDICIARY Rule 3-306 
applicability: 
This rule shall apply to trial courts of record in the use of electronically 
recorded proceedings. This rule does not apply to court reporters' use of tran-
gcribers. 
Statement of the Rule: 
(1) The Administrative Office shall establish criteria for the certification of 
persons to transcribe the electronic record of court proceedings into typewrit-
ten form. 
(2) The Administrative Office shall publish the criteria for certification of 
persons as court transcribers. 
(3) The Administrative Office shall distribute to the courts the list of certi-
fied transcribers. When an additional transcriber is certified, an updated list 
ahall be distributed. 
(4) Persons desiring to be certified aa court transcribers shall submit a 
written proposal to the Administrative Office setting forth their qualificationB 
and ability to comply with the certification criteria. 
(5) A certified court transcriber shall prepare a typewritten transcript of 
the tape recorded proceedings when directed to do so by a judge, the clerk of 
the court or upon request of counsel. 
(6) The cost of transcription shall be borne by the party requesting it unless 
otherwise ordered by the court on good cause shown. 
(7) The transcript shall be filed with the trial court clerk within 30 days 
unless otherwise ordered. 
(8) The certified court transcriber, after transcribing each record, shall sub-
scribe to an oath that he or she has truly and correctly transcribed the same. 
(9) Such transcripts may be used as the official record of the proceedings 
and shall be deemed sufficient for all purposes for which transcripts are re-
quired by state statute, rule or provision of this Code. 
(10) Except as otherwise agreed, pursuant to written stipulation and ap-
proval of the court, transcripts prepared by anyone other than a certified court 
transcriber shall not be used as the official record of the court proceedings for 
any purpose required by state statute, rule or provision of this Code. 
(Amended effective January 15, 1990.) 
Rule 3-306. Court interpreters, 
intent: 
To outline the procedure for appointment and payment of court interpreters. 
To provide minimum standards for court interpreter service. 
Applicability: 
This rule shall apply to all courts of record and not of record. 
Statement of the Rule: 
(1) Appointment. 
(A) The administrative office shall establish criteria for the certifica-
tion of persons to interpret court proceedings. These criteria shall include: 
(i) an understanding of the terms used in court proceedings; 
(ii) an ability to explain these terms in the English language and 
theforeign language which will be used; and 
(iii) an ability to interpret these terms into the foreign language 
being
 U8ed. 
) Courts shall appoint interpreters from a list of certified inter-
btp^8 preParec* by the administrative office or the court shall appoint an 
rpreter after ascertaining that he/she has met the minimum require-
e n t a
 ^ t forth in paragraph (A) above. 
Rule 3-306 CODE OF JUDICIAL ADMINISTRATION m 
(2) Minimum performance standards. 
(A; The interpreter 3haJl explajn to the party or witness expected be-
havior when testifying and also when the party or witness is not testify, 
ing. The party or witness shall be instructed when testifying: 
(i) to speak so that the entire court can hear, not just the inter-
preter; 
(ii) to direct answers to the questioner, not to the interpreter; and 
(iii) not to ask questions, seek advice or engage in discussion with 
the interpreter, but to direct questions to counsel or the court. 
(B) The interpreter shall also interpret to the party or witness all state-
ments made in open court as part of the case. The interpreter shall not 
answer questions or give advice but shall direct such requests to counsel 
and/or the court. 
(C) The court interpreter shall observe the following: 
(i) The interpreter shall keep confidential all information gained 
in interpreting between counsel and client. 
(ii) The interpreter shall not give legal advice. 
(iii) The interpreter shall interpret all statements made by a wit-
ness and shall not give a summary of testimony unless directed by 
the court. 
(iv) The interpreter shall immediately inform the court if unable 
to interpret a word, expression or special term. 
(v) The interpreter shall interpret all communication including 
slang, vulgarisms and epithets. 
(vi) The interpreter shall not correct erroneous facts posed in ques-
tions and shall not correct the testimony given by the party or wit-
ness even if clearly in error. 
(vii) The interpreter shall be positioned in the courtroom to hear 
the witness or party but shall not block the view of the judge, jury or 
counsel. 
(viii) The interpreter shall disqualify himself if he has a conflict of 
interest or feels unable to fairly perform his duties. 
(ix) The interpreter shall not discuss any case pending before the 
court. 
(x) The interpreter shall be administered an oath before discharg-
ing his duties in court. 
(3) Payment 
(A) Civil cases. In juvenile court cases brought by the state, cases filed 
against the state pursuant to U.R.C.P. 65B(b) or 65B(c), and other cases 
in which the court determines that the state is obligated to pay for an 
interpreter's services, the administrative office shall pay the same in 
accordance with paragraph (3)(B). In all other civil cases, the party en-
gaging the services of the interpreter shall pay the interpreter's fees and 
expenses. 
(B) Criminal cases in courts of record. 
(i) Fees. The court shall determine a reasonable fee for the inter-
preter's services and the administrative office shall pay the same. 
(ii) Expenses. The administrative office shall not be obligated to 
pay the interpreter's expenses unless the same are approved in ad-
vance by the trial court executive. Payment for expenses shall not 
exceed the amounts provided by state travel regulations for state 
employees. 
(iii) Procedure for payment. The administrative office shall pay 
the interpreter upon receipt of a certification of appearance signed by 
the clerk of the court. The certification shall include the name, ad-
dress and social security number of the interpreter, the case number, 
the dates of appearance, and an itemized statement of the amounts to 
be paid. 
ADMINISTRATION OF THE JUDICIARY Rule 3-307 
(C) Criminal cases in courts not of record. 
(i) Fees. The court shall determine a reasonable fee for the inter-
preter's services and the agency sponsoring the court shall pay the 
same. 
(ii) Expenses. The agency sponsoring the court shall not be obli-
gated to pay the interpreter's expenses unless the same are approved 
in advance. 
(iii) Procedure for payment. The agency sponsoring the court 
shall pay the interpreter upon receipt of a certification of appearance 
signed by the clerk of the court. The certification shall include the 
name, address and social security number of the interpreter, the case 
number, the dates of appearance, and an itemized statement of the 
amounts to be paid, 
fended effective March 31, 1992.) 
Amendment Notes. — The 1992 amend- trial courts," made stylistic changes in Subdi-
—it in the Applicability section, substituted vision (1)(A), and added Subdivision (3). 
Scoiirts of record and not of record" for "the 
gale 3-307. Court notaries. 
Went: 
To establish a uniform procedure for the appointment of court notaries. 
To establish a uniform procedure for providing service to members of the 
public and the bar. 
To establish the authority and duties of court notaries. 
T6 establish uniform court fees for the provision of notary services. 
Applicability: 
This rule shall apply to all courts of record. 
Ibrtement of the Rule: 
(1) Authority. 
(A) The court executive of each judicial district may appoint the court 
clerk or a deputy court clerk to act as the court notary within that court 
location. 
(B) The court notary shall comply with all provisions contained in 
Utah Code Ann. Section 46-1-1 et seq., except as otherwise provided in 
this rule. 
Q) Qualifications. Each court notary shall possess the qualifications set 
•jh in Utah Code Ann. Section 46-1-3 for a notarial commission. 
Q) Powers. Court notaries may exercise notarial powers during regular 
*rt hours for documents presented for filing with the court for the following 
imposes: 
(A) acknowledgments; 
(B) jurats; and 
lO) copy certifications. 
t*) Expenses. The state shall assume the costs associated with the filing of 
. •Pplication for commission, obtaining a bond, and purchasing of the no-
^ * ^ s . The court notary shall collect the maximum fees for notarial 
g j * * authorized by Utah Code Ann. Section 46-1-12. All fees collected 
^•) pi p o s i t e d i n t h e 8 t a t e general fund. 
fc| JlfCorc*' The court notary shall maintain a log for the purpose of record-
j^j, n notary service performed, the name of the requesting party, a de-
WJ) p - ^ e document notarized, the date, and the amount of fees collected. 
IhtKrial Vocat!°13u The court executive may recommend revocation of the 
^nimission of the court notary to the Division of Corporations and 
Exhibit 2 
Objection to State's Proposed Interpreter 
£A/"— 
MICHAEL E. JEWELL (6254) 
UTAH COUNTY PUBLIC DEFENDER ASSOCIATION 
Attorneys for Defendant 
40 South 100 West, Suite 200 
Provo, UT 84601 
Telephone: 379-2570 
IN THE FOURTH JUDICIAL DISTRICT COURT OF UTAH COUNTY 
STATE OF UTAH 
OBJECTION TO TRANSLATOR 
Case No. WAX) 73 7 
Judge Lynn W. Davis 
COMES NOW Defendant, by and through his counsel of record, Michael E. Jewell, Utah 
County Public Defender Association, and pursuant to Rule 12 of the Utah Rules of Criminal 
Procedure and hereby submits this Objection to Translator. 
Plaintiff has submitted the name of Kim-Fai Chan to act as translator in this matter for 
Defendant. Defendant objects to Mr. Chan acting as translator in this matter based on the following 
reasons: 
Mr. Chan is currently an employee of Utah County and thus raises the specter of bias as 
Utah County is the Plaintiff in this matter. There are no indications that Mr. Chan is well-
versed in legal terminology or that he has court room translation experience. 
For the aforementioned reasons, Defendant objects to Kim-Fai Chan acting as translator in 
this matter. 
41 
STATE OF UTAH, 
Plaintiff, 
vs. 
KAN TING FUNG, 
Defendant. 
Addendum: Copy of FAX sent by Mr. Chan to the Utah County Public Defender Association re: 
experience 
f ° ^ day of Respectfully submitted this December, 1994. 
Attorney-for Defendant 
MAILING CERTIFICATE 
I hereby certify that I hand delivered a copy of the foregoing, to C. Kay Bryson, Utah 




EDUCATION Master of Education Administration, 198 3 
Brigham Young University - Provo 
Bachelor of Social Work, 1981 
Minor in Political Science 
Brigham Young University - Hawaii 
EXPERIENCE & KNOWLEDGE IN CHINESE & CANTONESE LANGUAGE & CULTL 2 
- was born and raised in Hong Kong for 26 years 
before moving to the States* 
- speak fluent Cantonese, 
- studied Chinese Literature and Chinese Histc y. 
and passed both subjects in Public Examinai. on 
with high marks. 
- interpreted for English speakers in Church both in 
Hong Kong and in the States occasionally, 
- attended Asian Ward in Provo 2 years. 
- work with ESL students at Provo School Distri t. 
- work with Chinese artists and performers in 
cultural exchange for last 2 years. 
case manager/family support specialist or 
Community Action Service for last 20 months „ 
still studying Chinese by reading Chin, se 




Defendant's proposed Interpreter 
UTAH COUNTY PUBLIC DEFENDER ASSOCIATION 
40 South 100 West, Suite 200 
Provo, UT 84601 
(801) 379-2570 
January 25, 1995 
of _• 
• ^ 1 
* ^ u r t 
D*jxiy 
Judge Lynn W. Davis 
Fourth Judicial District Court 
125 North 100 West 
Provo, UT 84601 
Dear Judge Davis, 
Kathleen Johnson of the U.S. District Court in Salt Lake City provided the following 
name as the best candidate for a translator: Nancy Long (801) 538-1045 (Supreme Court 
Library). Ms. Long has indicated her fee would be $50/hour and that she is probably 
unavailable next week. 
CC: Phil Hadfield, Utah County Attorney's Office 
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Exhibit 4 
Trial Transcript Regarding Appointment of Interpreter 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
IN AND FOR UTAH COUNTY 
STATE OF UTAH 
T 
STATE OF UTAH 
VS 
KAN TING FUNG 
PLAINTIFF, II 
I 
|j CASE NO. 941400737 
JURY TRIAL PROCEEDIN 
DEFENDANT, 
FOR THE PLAINTIFF, 
FOR THE DEFENDANT, 
APPEARANCES 
PHILLIP W. HADFIELD 
DEPUTY UTAH COUNTY ATTORNEY 
100 E. CENTER, SUITE 2100 
PROVO, UTAH 84606 
MICHAEL E. JEWELL 
UT. CO. PUBLIC DEFENDER ASSOC, 
40 SO 100 W., SUITE 200 
PROVO, UTAH 84601 
BEFORE: THE HONORABLE LYNN W. DAVIS 
DATE: JANUARY 30, 19 95 
REPORTED BY: CREED H. BARKER, CSR 
ORI msi 
JUN 2 3 1995 
CREED H. BARKER, CSR COURT OF APPEALS 
DOC # - 120
 mA 
1 MONDAY, JANUARY 30, 1995 
2 (IN CHAMBERS) 
3 THE COURT: LET'S GO ON THE RECORD IN STATE 
4 OF UTAH VERSUS FUNG. F-U-N-G. CASE NUMBER 941400737. 
5 WE'RE IN CHAMBERS. PHILLIP HADFIELD, DEPUTY 
6 UTAH COUNTY ATTORNEY, IS HERE ON BEHALF OF THE STATE OF 
7 UTAH. MICHAEL JEWELL IS HERE ON BEHALF OF THE 
8 DEFENDANT. AND THERE WERE SOME PRELIMINARY MATTERS 
9 BEFORE WE COMMENCE WITH A JURY TRIAL. 
10 MR. JEWELL: I JUST WANTED TO NOTE FOR THE 
11 RECORD MY OBJECTION THAT I FILED WITH THE COURT TO THE 
12 TRANSLATOR IN THIS MATTER. 
13 THE COURT: OKAY. 
14 MR. HADFIELD: I'VE GOT THE WRITTEN 
15 OBJECTION. I DON'T KNOW IF YOU WANT TO STATE ANY 
16 SPECIFICS ABOUT THE GROUNDS FOR THE OBJECTION. 
17 MR. JEWELL: THEY'RE IN THE WRITTEN OBJECTION 
18 ITSELF. ONE, IT'S A COUNTY EMPLOYEE. TWO, ACCORDING TO 
19 THE INFORMATION, AT LEAST THAT HE SUPPLIED TO OUR 
20 OFFICE, HE DID NOT HAVE COURT EXPERIENCE TRANSLATING. 
21 THOSE WERE THE REASONS FOR MY OBJECTION. 
22 MR. HADFIELD: LET ME RESPOND TO THOSE TWO 
2 3 THINGS. FIRST OF ALL, I DISCOVERED AFTER MR. JEWELL 
24 RAISED THAT ISSUE THAT HE IS A COUNTY EMPLOYEE. I SPOKE 
25 WITH HIM THIS MORNING. HE WORKS FOR THE COMMUNITY 
CREED H. BARKER, CSR 
DOC # - 122 
1 ACTION ORGANIZATION AS A SOCIAL WORKER. I'M NOT 
2 ACQUAINTED WITH HIM, AND HE'S NOT ACQUAINTED WITH ME. 
3 IN FACT, I THINK HIS INITIAL INDICATION WAS HE THOUGHT I 
4 WORKED FOR THE PROVO CITY ATTORNEY'S OFFICE. 
5 AS FAR AS HIM BEING A COUNTY EMPLOYEE, I 
6 GUESS BOTH MR. JEWELL AND I ARE EMPLOYED BY THE COUNTY. 
7 I HAVE A TOUGH TIME SEEING WHERE HIS EMPLOYMENT BY THE 
8 COUNTY GIVES A GREAT DEAL OF WEIGHT ONE WAY OR ANOTHER. 
9 I HAVE NOT SPOKEN WITH HIM ABOUT THE CASE. I'M NOT 
10 AWARE HE KNOWS ANYTHING ABOUT THE FACTS OF THE CASE. 
11 AND FURTHERMORE, I HAVE INDICATED TO HIM IF THERE ARE 
12 ANY DIFFICULTIES HE HAS IN THE COURSE OF THE TRIAL, IF 
13 YOU'LL LET US KNOW WE'LL PAUSE AND MAKE SURE WE GET 
14 ACCURATE TRANSLATION. 
15 AS FAR AS HIS EXPERIENCE IN COURT, HE 
16 INDICATES TO ME HE HAS SOME LIMITED COURTROOM 
17 EXPERIENCE. I DON'T KNOW IF THAT WOULD INCLUDE JURY 
18 TRIALS ON FELONY CASES OR DOING ARRAIGNMENTS, OR WHAT. 
19 WE COULD CERTAINLY HAVE HIM COME IN AND OUTLINE THAT. 
20 BUT HE HAS SOME EXPERIENCE IN THE COURTROOM. 
21 THE COURT: DOES HE UTILIZE HIS LANGUAGE 
22 SKILLS IN CONNECTION WITH THAT SOCIAL ORGANIZATION? 
23 MR. HADFIELD: I DON'T KNOW. I WOULD ASSUME 
24 SO. 
25 THE COURT: COMMUNITY SERVICE ORGANIZATION. 
I 
CREED H. BARKER, CSR 
DOC # - 123 
1 MR. HADFIELD: I WOULD FEEL MORE COMFORTABLE 
2 IF WE JUST INVITED HIM BACK TO ANSWER THOSE QUESTIONS. 
3 THE COURT: SURE. 
4 (INTERPRETER BROUGHT INTO CHAMBERS) 
5 MR HADFIELD: JUDGE DAVIS, THIS IS OUR 
6 INTERPRETER. YOUR NAME FOR THE RECORD? 
7 THE INTERPRETER: KIM FAI CHAN. C-H-A-N, IS 
8 MY LAST NAME. 
9 THE COURT: MR. FAI CHAN, WHAT IS YOUR NATIVE 
10 LANGUAGE? 
11 THE INTERPRETER: HONG KONG -- IT'S 
12 CANTONESE. 
13 THE COURT: AND IS YOUR SECOND LANGUAGE THEN 
14 ENGLISH? 
15 THE INTERPRETER: MY SECOND LANGUAGE IS 
16 MANDARIN, AND THIRD ONE IS ENGLISH. 
17 THE COURT: OKAY. NOW I UNDERSTAND THAT THE 
18 DEFENDANT SPEAKS CANTONESE; IS THAT CORRECT? 
19 MR. JEWELL: THAT'S WHAT HE'S INDICATED, YOUR 
20 HONOR. 
21 THE COURT: OKAY. BEFORE TRIAL, DO YOU WISH 
2 2 TO TAKE A FEW MOMENTS WITH THE DEFENDANT TO MAKE SURE 
2 3 THAT HE IS ABLE TO UNDERSTAND? 
24 THE INTERPRETER: THAT'S A GOOD IDEA. 
25 THE COURT: AND TO PERHAPS SEE THE LEVEL OF 
CREED H. BARKER, CSR 
DOC # - 124 
! HIS EDUCATION --
2 THE INTERPRETER: YEAH. 
3 THE COURT: -- AND BACKGROUND, AND SEE 
4 WHETHER YOU FEEL COMFORTABLE WITH HIM AND HE FEELS 
5 COMFORTABLE WITH YOU IN TERMS OF YOUR LANGUAGE 
6 CAPABILITY? 
7 THE INTERPRETER: OKAY. THAT'S A GOOD IDEA. 
8 THE COURT: ARE THERE SEPARATE DIALECTS IN 
9 CANTONESE, OR WOULD ANYONE WHO KNOWS AND SPEAKS 
10 CANTONESE BE ABLE TO UNDERSTAND AND SPEAK WITH ANYONE 
11 WHO KNOWS IT, AND UNDERSTAND? 
12 THE INTERPRETER: WE HAVE ONLY ONE DIALECT. 
13 AND I WENT BACK HOME LAST APRIL AND I HAD NO PROBLEM 
14 COMMUNICATING WITH ANYBODY. 
15 THE COURT: OKAY. TELL ME, MR. JEWELL, MY 
16 UNDERSTANDING FROM OUR PREVIOUS DISCUSSION IS THAT 
17 MR. FUNG SPEAKS — HE UNDERSTANDS THE ENGLISH LANGUAGE, 
18 BUT SPEAKS BEST IN CANTONESE. 
19 MR. JEWELL: I DON'T KNOW HOW WELL HE 
2 0 COMMUNICATES IN CANTONESE. I WOULD INDICATE HE HAS SOME 
21 DIFFICULTY UNDERSTANDING SOME THINGS IN ENGLISH, AND I 
22 THINK HE IS MORE COMFORTABLE IN CANTONESE. 
2 3 THE COURT: HOW HAVE YOU BEEN ABLE TO 
24 COMMUNICATE WITH HIM? 
25 MR. JEWELL: I'VE USED BOTH A TRANSLATOR AND 
I 
CREED H. BARKER, CSR 
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1 SPOKEN ENGLISH. I FEEL I'VE MADE MORE MILEAGE WITH THE 
2 TRANSLATOR, BUT I HAVE BEEN ABLE TO COMMUNICATE WITH HIM 
3 IN ENGLISH. 
4 MR. HADFIELD: HAVEN'T YOU USED THE 
5 INTERPRETER? 
6 MR. JEWELL: DO YOU REMEMBER THE ONE WE HAD? 
7 HE HAD ACTUALLY COME TO COURT BEFORE. 
8 THE COURT: COUNSEL ADVISED ME YOU WORK FOR 
9 UTAH COUNTY, AND THAT -- YOU WORK IN WHICH DEPARTMENT, 
10 OR WHAT'S THE NATURE OF YOUR WORK? 
11 THE INTERPRETER: I'M A SOCIAL SERVICE 
12 WORKER, AND WORK FOR COMMUNITY ACTION SERVICE FOR THE 
13 HOMELESS AND FAMILY CRISIS. MY TITLE THERE IS "FAMILY 
14 DEVELOPMENT SPECIALIST." AND I'VE WORKED THERE FOR TWO 
15 YEARS. 
16 THE COURT: DO YOU EVER USE YOUR LANGUAGE 
17 SKILLS IN CANTONESE IN CONNECTION WITH THAT WORK? 
18 THE INTERPRETER: WE HAVE A FEW FIELD CLIENTS 
19 FROM HONG KONG AND TAIWAN. AND I WORK EXTENSIVELY WITH 
20 THE TONGANS AND THE NAVAJO, AND UNDERSTAND THEIR 
21 CULTURES. 
22 THE COURT: NEXT QUESTION IS, I'M GIVEN TO 
23 UNDERSTAND THAT YOU MAY NOT HAVE HAD --OR YOU MAY HAVE 
24 HAD VERY LIMITED CONTACT WITH THE COURT SYSTEM; IS THAT 
25 CORRECT? 
CREED H. BARKER, CSR 
DOC # - 126 
1 THE INTERPRETER: I UNDERSTAND COURT SYSTEM, 
2 BUT SOME OF THE TERMS, DIRECT CANTONESE TRANSLATION, I 
3 MAY NOT UNDERSTAND. 
4 THE COURT: HAVE YOU DONE ANY INTERPRETING IN 
5 COURT BEFORE AT ANY LEVEL? 
6 THE INTERPRETER: NO. MOSTLY INTERPRETED IN 
7 MY WORK AND VISITING. 
8 THE COURT: I THINK WHAT I'M GOING TO DO, 
9 COUNSEL, IS THERE HAS BEEN SOME ATTEMPT TO LOCATE AN 
10 INDIVIDUAL WITH CANTONESE LANGUAGE SKILLS, ALSO COURT 
11 SKILLS. IN YOUR LETTER THAT I ALSO RECEIVED ON FRIDAY, 
12 COUNSELOR, YOU INDICATED SOMEONE WHO HAD SOME ABILITIES 
13 IN SALT LAKE CITY WHO EITHER TRANSLATED OR INTERPRETED 
14 AT THE FEDERAL COURT. 
15 THIS INTERPRETER IS A NATIVE; THAT IS, 
16 CANTONESE IS HIS PRIMARY LANGUAGE. ENGLISH IS HIS THIRD 
17 LANGUAGE. HE WORKS IN COMMUNITY ACTION, DEALS WITH 
18 PEOPLE OF OTHER CULTURES. WE'VE MADE SOME INVESTIGATION 
19 WITHIN THE COMMUNITY TRYING TO LOCATE SOMEONE WHO MAY BE 
20 MORE SKILLED. 
21 MR. FUNG HAS ENGLISH SKILLS AND CANTONESE. 
22 AND I'M PRONE, WITH SOME DIRECTION TO THIS INTERPRETER, 
23 TO PROCEED TODAY. HE IS A NATIVE SPEAKER. AND WHAT I'M 
2 4 GOING TO DO IS WE WILL HAVE YOU SWORN OUT IN COURT. I 
25 WILL EXPLAIN THE ROLE THAT YOU PLAY TO THE JURY SO THEY 
I 
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DO YOU WANT HIM 
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OVERRULE MY OBJECTION, I THINK HE SHOULD BE PRESENT. 
THE COURT: OKAY. YEAH, I'LL OVERRULE THE 
OBJECTION. IT APPEARS TO ME HE HAS -- WE HAVE SOME 
COMPLICATIONS. UNTIL, IN THE STATE OF UTAH WE HAVE ANY 
STANDARDS OR ESTABLISH STANDARDS REGARDING COURT 
INTERPRETERS, THEN IT'S WITHIN THE SOUND DISCRETION OF 
THE COURT TO MAKE INQUIRY ON THE RECORD REGARDING ONE'S 
BACKGROUND OR SKILLS. CANTONESE IS NOT A COMMON 
LANGUAGE. THE MOST COMMON LANGUAGE WE HAVE IN THE COURT 
SYSTEM FOR INTERPRETATION IS SPANISH, WHICH IS 85 TO 90 
PERCENT OF OUR CASES. SECONDARILY, THIS PACIFIC ISLAND 
LANGUAGE, AND THIRD WOULD BE NAVAJO. CANTONESE, I 
THINK, IS RARELY USED. EXCEPT FOR EIGHT YEARS AGO, I 
CAN'T RECALL A CASE WHERE WE'VE HAD THE NEED FOR A 
19 I CANTONESE INTERPRETER AT TRIAL. SO I'LL OVERRULE YOUR 
20 OBJECTION. WE'LL PROCEED. 
21 SIR, IF DURING THE COURSE OF THE TRIAL YOU 
22 HAVE SOME DIFFICULTY WITH THE WORD OR LANGUAGE, PLEASE 
2 3 BRING THAT TO THE COURT'S ATTENTION. 
24 (PROCEEDINGS IN COURTROOM) 
25 THE COURT: WE'LL GO ON THE RECORD AND CALL 
CREED H. BARKER, CSR 
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1 DO YOU MEAN THAT CHECK WASN'T HONORED? THE FACT THAT HE 
2 COOPERATED AND THE FACT IT WAS NO BIG DEAL IS STRONGER 
3 EVIDENCE OF THE FACT HE KNEW WHAT THE SITUATION WAS. HE 
4 WAS PASSING BAD PAPER AND HE HADN'T PAID FOR THOSE 
5 ITEMS. 
6 I SUBMIT TO YOU THERE'S STRONGER EVIDENCE 
7 THAT HE DID NOT KNOW -- I'M SORRY, THAT HE DID KNOW THAT 
8 THOSE CHECKS WOULD NOT BE PAID. IF HE KNEW THOSE CHECKS 
9 WOULD NOT BE PAID WHEN HE PASSED THEM THEN HE'S GUILTY. 
10 AND IF HE DID, THEN I SUBMIT YOU SHOULD FIND HIM GUILTY 
11 AS CHARGED. 
12 THE COURT: I'LL INSTRUCT THE CLERK OF THE 
13 COURT TO HAVE THE BAILIFF SWORN. 
14 (TWO BAILIFFS SWORN) 
15 THE COURT: LADIES AND GENTLEMEN OF THE JURY, 
16 WE'LL TAKE YOU TO THE JURY DELIBERATION ROOM. AND IF 
17 YOU'LL JUST FOLLOW RANDY AND MICHELLE, THEN WE'LL BE IN 
1Q RECESS. I NEED TO MAKE ONE MATTER OF RECORD BEFORE WE 
19 GO. AND THEN YOU'LL HAVE THE OPPORTUNITY TO HAVE BOTH 
20 THE JURY INSTRUCTIONS AND THE VARIOUS EXHIBITS DELIVERED 
21 TO YOU. 
22 (JURY BEGAN DELIBERATIONS AT 5:20 P.M.) 
23 THE COURT: I JUST WANTED TO MAKE ONE 
24 ADDITIONAL RECORD AS IT RELATES TO USE OF THE 
25 INTERPRETER. IT'S WITHIN THE SOUND DISCRETION OF THE 
CREED H. BARKER, CSR 

























COURT TO WEIGH AND BALANCE THE DELAY THAT MAY BE 
NECESSITATED IN ORDER TO OBTAIN ANY OTHER DESIGNATED 
INTERPRETER, AGAINST THE FACT THAT THE DEFENDANT IS NOW 
HOUSED AT THE UTAH COUNTY JAIL WHERE HE WOULD REMAIN 
UNTIL SUCH TIME AS SOME OTHER INTERPRETER -- AND WE'RE 
NOT SURE WHETHER HE OR SHE WOULD BE ANY BETTER THAN THE 
INTERPRETER WE HAVE TODAY — COULD BE HERE. THE LETTER 
FROM DEFENSE COUNSEL INDICATED THAT THE ONE DESIGNATED 
OUT OF SALT LAKE CITY IS ~ WAS NOT AVAILABLE DURING THE 
COURSE OF THIS WEEK. I GUARANTEE YOU THERE WOULD BE A 
SUBSTANTIAL DELAY BECAUSE OF THAT UNAVAILABILITY IF WE 
12 HAD TO RESCHEDULE BEFORE THIS COURT FOR TWO DAYS, FOR 
WHICH THIS WAS INITIALLY SCHEDULED FOR. THERE WOULD BE 
SOME SUBSTANTIAL DELAY, AND HE WOULD REMAIN AT THE UTAH 
COUNTY JAIL UNDER THE CIRCUMSTANCES; WEIGHING THAT IN 
THE BALANCE, AND TAKING INTO ACCOUNT THE OTHER 
QUALIFICATIONS OF KIM-FAI CHAN; AND IN ADDITION, THE 
REMUNERATION THAT THE OTHER DESIGNATED INTERPRETER 
WISHED TO RECEIVE IS FAR IN EXCESS OF THAT AUTHORIZED BY 
THE JUDICIAL COUNCIL -- AND I DON'T KNOW WHERE THOSE 
FUNDS WOULD COME FROM -- AND THAT THERE MAY BE SOME 
SUBSTANTIAL DELAY AS IT RELATES TO FINDING THOSE FUNDS, 
THOSE ARE SOME ADDITIONAL REASONS WHY I'VE ALLOWED 
KIM-FAI CHAN, WHOSE NATIVE LANGUAGE IS CANTONESE, AND 
THIRD LANGUAGE IS ENGLISH, TO BE THE INTERPRETER TODAY. 
CREED H. BARKER, CSR 
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